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TAX DEVELOPMENTS

PUBLIC RULINGS (PR)

The Inland Revenue Board (IRB) has issued 2 Public Rulings
on 7 February 2011 as follows:-

PR No. 1/ 2011 - Taxation Of Malaysian Employees
Seconded Overseas

The Ruling explains the tax treatment of employment
income derived from Malaysia by employees who are
seconded by their employer to perform duties outside
Malaysia. Some of the key points are as follows:-

1. Employment income

Income from an employment is deemed derived from
Malaysia if the income arises for any period:-

a) during which the employment is exercised in
Malaysia;

b) leave is attributable to the exercise of the
employment in Malaysia;

¢) during which the employee performs outside
Malaysia duties incidental to the exercise of the
employment in Malaysia; or

d) during which the employment is exercised aboard a
ship or aircraft used in a business of a person
resident in Malaysia.

2. Determination of incidental duties

The word ‘incidental’ has not been defined in the Income
Tax Act. However, based on the principles laid down in case
laws, incidental duties may be considered as duties that are
connected to the duties of the main employment and which
constitutes a necessary part of an employment. Incidental
duties are exercised not to serve any independent purpose
but to fulfill the purpose of the main employment.

If the overseas secondment is considered as incidental
duties to the main employment, then the income will be
deemed derived in Malaysia and thus, taxable in Malaysia.

Some of the factors and circumstances to be considered
collectively in determining whether the duties of an
employee on overseas secondment are incidental to the
exercise of the employment in Malaysia are:-

i) Was the employment exercised in Malaysia prior to
the secondment overseas?
ii) What was the nature of the overseas duties?

iii) What was the purpose of the overseas duties?

iv) Were the overseas duties temporary in nature? Will
the employee resume work with his employer in
Malaysia upon completion of the overseas duties?

v) Where does the direction and control of the
employee’s duties come from?

vi) Who bears the cost of the employee's remuneration
during the overseas secondment?

vii) Who bears the risk and directly enjoys the
economic benefits from the performance of the
employee’s overseas duties?

It is important for both employers and employees to
carefully assess their own specific factors and
circumstances to ensure that the correct tax treatment is
accorded. The PR is available on the IRB website at
http://www.hasil.org.my/pdf/pdfam/PR1 2011.pdf

PR No. 2/2011 - Interest Expense And Interest
Restriction

This Ruling explains the deductibility of interest expense
against business and investment income effective from the
Year of Assessment 2011 onwards. The salient points of the
Ruling are as follows:-

1. Deductibility of interest expense

0 Interest on money borrowed to finance the
construction of a business asset such as a building
or plant for its own use is a deductible business
expense as the money borrowed was laid out on
asset held for the production of income. However,
it would not be given any deduction if such interest
is incurred prior to the commencement of the
business.

U No restriction will be calculated on the interest
expense if a person is able to substantiate to the
satisfaction of the IRB that the non-business
investment or loans given to other persons have
not been made directly or indirectly out of the
money borrowed.

0 For the purpose of deducting interest expense
against dividends, interest or rental income, all
investments in portfolio shares, loans or properties
of the respective sources should be aggregated
regardless of whether they are income producing
or non-income producing.

0 Interest incurred on money borrowed to finance
investments which produce income that is
exempted from tax and interest-free loans to
related parties are not deductible.


http://www.hasil.org.my/pdf/pdfam/PR1_2011.pdf

2. Refinancing of loan TAX ADMINISTRATION

Interest incurred on the refinancing of an existing loan is
deductible provided the earlier loan was taken for the
purpose of producing the business income. However, the
deductible interest is restricted to the balance of the
earlier loan taken if the refinancing loan is higher.

3. Deferred payment credit

Where assets are acquired under the deferred payment
credit scheme, the difference between the deferred
payment and the cash price constitutes deferred interest
which is deductible.

The PR is available on the IRB website at (a)
http://www.hasil.org.my/pdf/pdfam/PR2_2011.pdf

CLAIM FOR RELIEF ON PARENTS" MEDICAL EXPENSES

An individual can claim relief up to RM5,000 for medical
expenses incurred in a basis year for his parents provided
that the claim is evidenced by a medical practitioner
certification. Effective from the Year of Assessment 201,
the relief has been extended to include expenses incurred
for special needs or carer expenses subject to the following
conditions:-

(@) “parents” shall be individuals resident in Malaysia;
(b) the medical treatment and care services are



http://www.hasil.org.my/pdf/pdfam/PR2_2011.pdf

